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Abstract

The legitimacy of the commonly practiced form of mortgage (Bay' al-
Wafa) in Afghanistan has drawn the attention of many scholars,
businesspeople, and the general public. At its core, this practice relates
to Bay' al-Wafa, a contractual form that is itself a matter of scholarly
disagreement. There are varying views regarding its legal classification:
some consider it a form of sale (bay'), others see it as a loan conditional
on collateral, while some regard it as a distinct contract with specific
characteristics. The matter has become even more complicated since it
began to be referred to as a mortgage (grawi). Afghan scholars have also
differed in their opinions on Bay al-Wafa—some deeming it
permissible, others declaring it a prohibited contract. What is surprising
is that many scholars, with full confidence, have ruled it illegitimate,
blocked any alternative interpretations, and firmly declared the practice
to be unlawful, invalid, and religiously void.

Given that the matter is disputed and that issuing opinions on contentious
issues is permissible in Islamic jurisprudence, it is not acceptable to
entirely reject an opposing view—especially when it is backed by valid
scholarly evidence. Since this form of transaction is common in our
country, it is natural for people to be confused and unsure whether it is
lawful or not. This makes the topic worth investigating, because labeling
a practice followed by Muslims for centuries as unlawful—without
thorough study—would unfairly place people in difficulty and distress.
This study uses a descriptive-analytical method, with conclusions drawn
at the end. The aim is to answer the audience’s questions in a
comprehensive and convincing manner.

Keywords: Bay al-Wafa, Mortgage, Sale, Loan, Sharia Ruling.
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